PURCHASE ORDER TERMS AND CONDITIONS
of Martinrea International Inc.
Effective Date: May 30, 2019

1.

OFFER AND ACCEPTANCE AND TERMS OF ORDER

(a)

Each purchase order and purchase order revision (“this Order”) issued by Martinrea
International Inc., or any affiliated company (“Buyer”) is an offer to Seller for the
purchase of goods and/or services, and includes and is governed by the express terms
contained on the face of this Order, these purchase order terms and conditions, and the
terms contained in any addendum or supplement to this Order, any supplier manual
provided by Buyer to Seller, and other document incorporated by reference in this
Order or in these purchase order terms and conditions (collectively, the “Terms”).
Any expression of acceptance of this Order by Seller, including Seller’s
commencement of (i) work on the goods subject to this Order (the “Goods”) or
shipment of the Goods, whichever occurs first, or (ii) performance of all or any
portion of the services subject to this Order (the “Services”), shall constitute an
acceptance of Buyer’s offer. Any acceptance of this Order is limited to and
conditional upon Seller’s acceptance of the Terms. Any proposal for additional or
different terms or any attempt by Seller to vary any of the Terms, whether in Seller’s
quotation form, acknowledgement form, invoice, correspondence or otherwise, shall
be deemed material and is hereby objected to and rejected by Buyer, but any such
proposal or attempted variance shall not operate as a rejection of this Order if Seller
accepts Buyer’s offer by commencement of work, shipment of the Goods or
performance of the Services, or by other means acceptable to Buyer, in which case
this Order shall be deemed accepted by Seller without any additional or different
terms or variations whatsoever. This Order does not constitute an acceptance of any
prior offer or proposal by Seller, and any reference in this Order to any such prior
offer or proposal is solely to incorporate the description or specifications of the Goods
and the Services in such offer or proposal, but only to the extent that such description
or specifications are not directly in conflict with the description and specifications in
this Order. If this Order is found to be an acceptance of any prior offer or proposal by
Seller, such acceptance shall be limited to the Terms. Any additional or different
terms in such prior offer or proposal shall be deemed material and are hereby objected
to and rejected by Buyer. Buyer may withdraw and cancel all or any part of this Order
at any time prior to Buyer’s actual knowledge of acceptance by Seller.

(b)

This Order contains the entire agreement between Buyer and Seller and, except as
otherwise expressly stated in this Order, supersedes all prior agreements, orders,
quotations, proposals and other communications relating to the subject matter hereof
and there are no other understandings or agreements, verbal or otherwise, in relation
hereto that exist between Buyer and Seller.
In the event of any conflict between the face of this Order and these purchase order
terms and conditions, these purchase order terms and conditions shall govern, unless
any conflicting provision on the face of this Order is approved in writing by Buyer’s
Vice-President of Purchasing.

2.

TIME PERIOD OF ORDER

(a)

Subject to Buyer’s termination rights, including, without limitation, such rights set out
in paragraphs 25, 26 and 27 (“Buyer’s Termination Rights”), this Order is binding on
Buyer and Seller for the length of the production life of the applicable original
equipment manufacturer (“OEM”) vehicle program for which Buyer intends to
incorporate the Goods or Services, including any extensions and service part
obligations per paragraph 29. Seller acknowledges and assumes the risk of the vehicle
program production life being cancelled or extended by the OEM. Notwithstanding
the foregoing, if an expiration date or time period is specified in this Order, this Order
is binding until such expiration date or end of such time period, subject to Buyer’s
Termination Rights.

(b)

If the Goods or Services are not directly or indirectly associated with a specific OEM
vehicle program production life, then, subject to Buyer’s Termination Rights, this
Order is binding on Buyer and Seller for one (1)
year from the date this Order is
transmitted to Seller and will automatically renew for successive one (1) year periods
after the initial term, unless Seller provides written notice to Buyer, no less than one
hundred and eighty (180) days prior to the end of the current term, of Seller’s desire
that this Order not be renewed, provided that, Buyer may extend the term of this
Order for such period of time beyond the initial or current term as Buyer determines is
necessary, acting reasonably and in good faith, to procure an alternate source of
supply for the Goods or the Services that is acceptable to Buyer and to ensure an
orderly transition of supply.

3.

CUSTOMER REQUIREMENTS

(a)

Where the Goods or Services under this Order are or will be sold, or incorporated into
goods or services that are or will be sold, by Buyer to an original equipment
manufacturer of vehicles, whether directly or indirectly through an upper tier supplier,
or any other third party customer (collectively, the “Customer”), Seller shall take such
steps, provide such disclosure, comply with such requirements and do all other things
as Buyer deems necessary or desirable and within Seller’s control to enable Buyer to
meet Buyer’s obligations under the terms and conditions of any contract or purchase
order or other document (the “Customer Terms”) that may be applicable to Buyer
from time to time in respect of its direct or indirect supply of such goods or services
to the Customer, including, without limitation: delivery, packaging and labeling
requirements; warranties, warranty programs and warranty periods; intellectual
property rights and indemnification; confidentiality; access to facilities and records;
replacement and service parts; compliance with Customer’s code of conduct,
sustainability or other applicable policies. Buyer may, from time to time, in its sole
discretion, provide Seller with information regarding the applicable Customer Terms,
but, in any event, Seller shall be responsible for ascertaining the Customer Terms that
may affect Seller’s obligations hereunder.

(b)

If there is any conflict between the provisions of the Customer Terms and any
provisions of this Order, Buyer shall have the right to have the provisions of the
Customer Terms prevail to the extent necessary or desirable to resolve such conflict.

(c)

In the event that the Customer directly suffers an Insolvency Event (as such term is
defined in subparagraph 27(a)) and, in the course of any proceedings relating to such
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Insolvency Event and in connection with actual or threatened termination by the
Customer of its contract(s) with Buyer (by rejection or otherwise), Buyer permits a
reduction in the prices paid to Buyer for products incorporating the Goods and/or the
Services, then, at Buyer’s discretion, acting reasonably, the prices paid to Seller for
the Goods and/or the Services from and after the date of such reduction will be
automatically adjusted proportionally by the same percentage as the price paid to
Buyer by the Customer, and this Order will otherwise remain in effect without
modification.
(d)

In the event Customer fails to pay Buyer for products incorporating the Goods and/or
Services supplied by Seller, Buyer reserves the right to assign Seller the right to
collect such amounts from the Customer, in whole or in part, and Seller agrees to
accept such assignment as payment for any invoices due from Buyer to Seller on a
dollar for dollar basis.

(e)

If the Customer directed, recommended, requested, suggested or otherwise indicated
that Seller be the source from whom Buyer is to obtain the Goods and/or the Services:
(i) Buyer will pay Seller for the Goods and/or Services only after and to the extent of,
and in proportion to, Buyer’s actual receipt of payment from the Customer for those
goods into which the Goods and/or the Services are incorporated; (ii) any lengthening
of the Customer’s payment terms to Buyer for those goods into which the Goods
and/or Services are incorporated will automatically lengthen the payment terms as
between Buyer and Seller by the same amount of time; (iii) Seller accepts from Buyer
any debit or setoff against payables that Customer assesses against Buyer related to
the Goods at any time, even if such setoff or debit occurs before the final
determination of whether the amounts incurred by the Customer and assessed against
the Buyer is attributable, in whole or in part, to the Goods; (iv) Seller agrees to be
bound by the terms and conditions of purchase of the Customer and, to the extent
consistent with these terms, will owe Buyer the same duties and obligations that
Buyer owes to the Customer; (v) Seller accepts from Buyer any warranty liability for
any issues related to the Goods originating from the Customer; and (vi) within three
(3) business days of any change in price, specifications or other terms negotiated or
proposed between Seller and the Customer, Seller shall notify Buyer in writing and
immediately adjust its invoices to reflect any price adjustment, provided that no
change will be binding on Buyer without Buyer’s specific written consent. In all other
regards Seller must comply with the Terms.

4.

LABELING, PACKING AND SHIPMENT

(a)

The Goods are to be suitably prepared for shipment and must be labeled, packed and
shipped in accordance with Buyer’s specifications, as specified in this Order and/or in
any written directions and/or instructions as may be provided by Buyer to Seller from
time to time. If the Goods are not shipped in accordance with Buyer’s specifications,
Seller shall pay or reimburse Buyer for any excess costs occasioned thereby.

(b)

Unless otherwise expressly stated in this Order, Seller shall not charge Buyer for
labeling, packing, boxing or crating.
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5.

DELIVERY AND PRODUCTION VOLUMES

(a)

Time is of the essence of this Order. Seller shall deliver the Goods in the quantities
and on the delivery dates and times specified in this Order. Seller shall immediately
notify Buyer in writing if Seller is unable to deliver the Goods in the quantities and on
the delivery dates and times specified in this Order. Goods delivered in excess of the
quantities or in advance of delivery dates or times specified in this Order shall be at
Seller’s risk and may be returned to Seller by Buyer, and all transportation charges
both to and from the original destination shall be paid by Seller. Buyer shall not be
required to make payment for any Goods delivered to Buyer that are in excess of the
quantities specified in this Order. Unless otherwise expressly stated in this Order or
authorized in writing by Buyer, Seller shall not make any commitments for raw
materials or other inventory or manufacture any Goods in advance of the time
necessary to permit shipments on the delivery dates. Buyer may on notice to Seller
change the rate of scheduled shipments or direct temporary suspension of scheduled
shipments, neither of which shall entitle Seller to a modification of the price of the
Goods or the Services covered by this Order.

(b)

This Order is a requirements contract if the face of this Order does not specify the
quantities, or specifies the quantities as “blanket order”, “as released”, “as scheduled”,
“as directed”, “subject to Buyer’s production releases” or in another similar fashion. If
this Order is held not to be a requirements contract, then, in consideration for ten U.S.
dollars (U.S. $10.00), the payment of which shall be made by Buyer upon the
termination or non-renewal of this Order, Seller grants to Buyer an irrevocable option
during the term of this Order to purchase the Goods in such quantities and on such
delivery dates and times as indicated in the firm delivery or shipping releases,
authorizations, manifests, broadcasts or similar written instructions issued or
transmitted by Buyer to Seller from time to time in reference to this Order (each a
“Release”), and Seller shall deliver such quantities on such dates and times, at the
price and on the other terms specified in this Order; provided that Buyer shall
purchase no less than one piece or unit of each of the Goods or the Services and no
more than one hundred percent (100%) of Buyer’s requirements for the Goods or the
Services, as applicable. All references herein to “this Order” shall include any
Releases.

(c)

Seller warrants that any representation made in a quote or otherwise regarding its
production capacity shall be considered a warranty that Seller can manufacture or
produce the stated quantity of the Goods or the Services without the imposition of
overtime charges or other surcharges. Seller acknowledges that any estimates or
forecasts of production volumes or length of program, whether from Buyer or the
Customer, are subject to change from time to time, with or without notice to Seller,
and shall not be binding upon Buyer. Unless otherwise expressly stated in this Order,
Buyer makes no representation, warranty, guarantee or commitment of any kind or
nature, whether express or implied to Seller in respect of Buyer’s quantitative
requirements for the Goods or the Services or the term of supply of the Goods or the
Services.

(d)

Unless otherwise expressly stated in this Order, Buyer shall not be required to
purchase the Goods or the Services exclusively from Seller.
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6.

DELAYS IN DELIVERY OR ACCEPTANCE

(a)

If Seller fails or refuses to proceed with this Order or fails to deliver the Goods or
perform the Services within the delivery dates and times specified in this Order,
Buyer may, without limiting or affecting its other rights or remedies available
hereunder or at law, cancel the then remaining balance of this Order, unless the delay
is an excusable delay (as defined in subparagraph 6(b)). In addition, if Seller fails to
meet the delivery dates or times of the Goods, other than by reason of an excusable
delay, Buyer may, without limiting or affecting its other rights or remedies available
hereunder or at law, direct expedited shipment and/or incur premium freight or
transportation costs, and Seller shall pay upon demand all excess costs incurred
thereby, including additional handling charges and other expenses (whether related or
not) resulting therefrom. Seller shall be responsible for all other direct, consequential,
and incidental damages incurred by Buyer as a result of Seller’s failure to meet the
delivery dates or times, other than by reason of an excusable delay, including the cost
of any line shutdown and the cost of obtaining goods from an alternate source.
Buyer’s actions in obtaining substitute or replacement products shall not limit the
rights and remedies available hereunder or at law.

(b)

The term “excusable delay” means any delay in making or accepting deliveries or
performance which results without fault or negligence on the part of the party
involved and which is due to causes beyond its reasonable control, such as acts of
God or of a public enemy, any preference, priority or allocation order issued by
government or any other act of government, fires, floods, epidemics, quarantine
restrictions, freight embargoes, explosions, riots, war, terrorism and delays of a
supplier due to such causes. The term “excusable delay” shall not, however, mean or
include any delay arising from or as a result of: (i) Seller’s financial difficulties; (ii) a
change in cost or availability of materials or components based on market conditions
or supplier actions affecting Seller; or (iii) any labor strike or other labor disruption
applicable to Seller or to any of its subcontractors or suppliers that are engaged in
manufacturing or providing goods or services to Seller in connection with Seller’s
obligations under this Order.

(c)

An excusable delay shall not constitute a default hereunder, provided that if Seller is
subject to one or more excusable delays that persist for more than thirty (30) days in
the aggregate, Buyer may cancel the then remaining balance of this Order, without
limiting or otherwise affecting its other rights or remedies available hereunder or at
law.

(d)

Seller, at its expense, shall use its best efforts to mitigate any adverse effects or costs
to Buyer due to any actual or potential delay, including: (i) the implementation of a
production contingency plan; and (ii) upon Buyer’s express written authorization,
increasing Seller’s inventory of finished Goods to a level sufficient to sustain
deliveries during such delay.

(e)

Whenever any actual or potential delay threatens to delay deliveries or Seller’s
performance under this Order, Seller shall immediately give written notice thereof to
Buyer. Such notice shall include all relevant information with respect to such delay,
including the anticipated duration and impact of such delay. In addition, Seller will
notify Buyer in writing: (i) at least sixty (60) days prior to the expiration of any labor
contract or collective agreement; (ii) as soon as Seller becomes aware of any actual or
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threatened labor strike or other labor disruption; in each case as may be applicable to
Seller or to any of its subcontractors or suppliers that are engaged in manufacturing or
providing goods or services to Seller in connection with Seller’s obligations under this
Order; and (iii) Seller will reimburse Buyer for any cover purchases from third parties
and for any other costs or expenses resulting from a delay.
(f)

Buyer may delay acceptance of delivery of the Goods or performance of the Services
by reason of an excusable delay, in which case Seller shall hold the Goods and/or
delay performance of the Services, at Buyer’s direction, until the cause of the
excusable delay has been removed.

(g)

If, under the terms of this Order, Buyer grants Seller exclusive or “single source”
rights to supply the Goods or the Services to Buyer, such rights shall not restrict
Buyer’s right to procure goods or services similar to the Goods or the Services in
substitution therefor in the event of any delay.

(h)

Without limiting Seller’s obligations hereunder, in the event of any supply allocation
by Seller, including as a result of an excusable delay, Seller shall give preference to
Buyer for all of the Goods and the Services ordered under this Order before
completing orders for other customers, and shall reimburse Buyer to cover purchases
for any goods not shipped by Seller and for all other costs and expenses incurred by
the delay, if applicable.

7.

TRANSPORTATION CHARGES, CUSTOMS DUTIES AND TAXES

(a)

Unless otherwise expressly stated in this Order, all Goods shall be delivered by Seller:
(i) f.o.b. Seller’s plant, and (ii) Buyer shall not be liable for any insurance, storage,
parking or detention charges.

(b)

Unless otherwise expressly stated in this Order, prices include customs duties and
expenses, tariffs and all federal, provincial, state and local taxes (including all import
taxes, excise taxes and sales taxes) applicable to the manufacture, sale or provision of
the Goods or the Services.

(c)

Any reduction in Seller’s cost resulting from a reduction in transportation charges,
customs duties, import taxes, excise taxes and/or sales taxes from those in effect on
the date of this Order shall be paid to Buyer by Seller as a reduction of the price.

8.

CUSTOMS DRAWBACK DOCUMENTS AND EXPORT CONTROLS

(a)

Upon request, Seller shall promptly furnish to Buyer all documents and other
information required for customs drawback purposes, properly completed in
accordance with applicable governmental regulations. Unless otherwise expressly
stated in this Order, all customs drawback shall be reserved and retained for, or
credited to, Buyer.

(b)

Export licenses or authorizations necessary for the export of the Goods shall be the
responsibility of Seller unless otherwise expressly stated in this Order, in which case
Seller shall provide such information as may be necessary to enable Buyer to obtain
such licenses or authorizations. Seller shall undertake such arrangements as necessary
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for the Goods to be covered by any duty deferral or free trade zone programs of the
country of import.
(c)

To the extent that any Goods covered by this Order are to be imported into the United
States of America, Seller shall, upon Buyer’s request, comply with all applicable
recommendations or requirements of the United States Bureau of Customs and Border
Protection’s Customs-Trade Partnership Against Terrorism initiative or any successor
or replacement initiative or program. To the extent that any Goods covered by this
Order are to be imported into Canada, Seller shall, upon Buyer’s request, participate
in the Canada Border Services Agency’s Partners in Protection program or any
successor or replacement initiative or program. Upon request, Seller shall certify in
writing its compliance with the foregoing. Seller shall indemnify and hold Buyer
harmless from and against all liabilities, demands, claims, losses, costs, damages and
expenses of any nature or kind (including actual attorney, legal and other professional
fees) arising from or relating to Seller’s non-compliance with the foregoing.

9.

CERTIFICATES OF ORIGIN
Upon request, Seller shall promptly furnish to Buyer all certificates of origin or
domestic value-added and all other information relating to the costs and places of
origin of the Goods or the Services and the materials contained therein or used in the
performance thereof, as may be required by Buyer to comply fully with all customs,
tariffs and other applicable governmental regulations. Seller shall comply with all
such regulations. Seller shall indemnify and hold Buyer, its subsidiaries and affiliates,
their respective successors, assigns, representatives, employees and agents, and the
Customer harmless from and against all liabilities, demands, claims, losses, costs,
damages and expenses of any nature or kind (including fines and penalties) arising
from or as a result of: (i) Seller’s delay in furnishing such certificates or other
information to Buyer; (ii) any errors or omissions contained in such certificates; and
(iii) any non-compliance by Seller with such regulations.

10.

PAYMENT

(a)

Except as otherwise expressly stated in this Order, and subject to subparagraphs 3(c)
and (d), Buyer shall pay net invoices (subject to applicable withholding taxes, if any)
by the later of: (i) sixty (60) days after the end of the month during which the Goods
were delivered and/or the Services performed, as the case may be; or (ii) sixty (60)
days after the invoice date, at Buyer’s discretion.

(b)

Notwithstanding the foregoing, unless Buyer otherwise specifically agrees, where
Buyer is entitled to receive reimbursement or other payment from the Customer for
the Goods and/or the Services to be provided by Seller to Buyer under this Order that
constitute Tooling (as such term is defined in subparagraph 17(b)), Seller shall be
entitled to receive payment under this Order for such Tooling only after and to the
extent of, and in proportion to, Buyer’s actual receipt of such reimbursement or other
payment from the Customer.

11.

SET-OFF, RECOUPMENT
In addition to any right of set-off or recoupment provided by law, all amounts due to
Seller and its subsidiaries and affiliates shall be considered net of indebtedness or
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obligations of Seller and its subsidiaries and affiliates to Buyer and its subsidiaries
and affiliates, and Buyer and its subsidiaries and affiliates may set-off against or
recoup from any amounts due or to become due from Seller and its subsidiaries and
affiliates to Buyer and its subsidiaries and affiliates however and whenever arising.
Buyer may do so without notice to Seller or its subsidiaries or affiliates. If any
obligations of Seller or its subsidiaries or affiliates to Buyer or its subsidiaries or
affiliates are disputed, contingent or unliquidated, Buyer may defer payment of
amounts due until such obligations are resolved.
12.

CHANGES

(a)

Buyer reserves the right to make changes, or to cause the Seller to make changes, to
the drawings, specifications, sub-suppliers, sub-contractors, and other provisions of
this Order. If any such change results in an increase or a decrease in the cost of, or the
time required for, manufacturing or delivering the Goods or performing the Services,
an equitable adjustment may be made in the price or delivery schedule, or both, and
this Order shall, subject to the agreement of Buyer and Seller, be modified in writing
accordingly. No claim under this paragraph 12 shall be asserted by Seller after
fourteen (14) days following the notification of the change by Buyer.

(b)

Seller shall not, without Buyer’s prior written authorization, make any changes to
specifications, designs, materials or part numbers (or other types of identification),
any major changes in processes or procedures, or any changes in the location of the
facilities used by Seller for the performance of its obligations under this Order.

13.

PRICE WARRANTIES AND COMPETITIVENESS

(a)

Seller warrants that the prices for the Goods and the Services are, and shall ensure that
such prices remain, not less favorable to Buyer than the prices currently extended to
any other customer of Seller for the same or substantially similar goods or services in
the same or substantially similar quantities and delivery requirements. If Seller
reduces the prices of such same or substantially similar goods or services during the
term of this Order, Seller shall reduce the prices of the Goods and the Services
correspondingly.

(b)

Seller warrants that the prices in this Order shall be fixed, complete, and no
surcharges, premiums or other additional charges of any type shall be added, without
Buyer’s prior written consent. Seller expressly assumes the risk of any event or cause
(whether or not foreseen) affecting such prices, including, without limitations, any
foreign exchange rate changes, increases in raw materials costs, inflation, change of
applicable laws, increases in labor and other manufacturing costs.

(c)

Seller shall ensure that the Goods and the Services remain competitive, in terms of
price, technology and quality, with substantially similar goods and services available
to Buyer from other suppliers.

14.

WARRANTIES REGARDING THE GOODS AND THE SERVICES

(a)

Seller expressly warrants that the Goods and the Services, including any special tools,
dies, jigs, fixtures, patterns, machinery and equipment, that are obtained at Buyer’s
expense for the performance of this Order and/or are or become the property of Buyer
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(including the Buyer’s Property, as such term is defined in subparagraph 17(b)) shall:
(i) conform to all drawings, specifications, samples and other descriptions furnished,
specified or adopted by Buyer; (ii) comply with all applicable laws, regulations, rules,
codes and standards of the jurisdictions in which the Goods or the Services, and the
products containing the Goods and Services, are to be sold; (iii) be merchantable; (iv)
be free from any defects in design, to the extent furnished by Seller or any of its
subcontractors or suppliers, even if the design has been approved by Buyer; (v) be
free from any defects in materials and workmanship; (vi) be fit, sufficient and suitable
for the particular purpose for which Buyer intends to use the Goods or the Services,
including the specified performance in the component, system, subsystem and vehicle
location and the environment in which they are or may reasonably be expected to
perform; and (vii) be free of all liens, claims and encumbrances whatsoever. For the
purposes of clause (vi) above, Seller acknowledges that Seller knows the particular
purpose for which Buyer intends to use the Goods or the Services. Seller further
expressly warrants that, unless otherwise expressly stated in this Order, the Goods are
manufactured entirely with new materials and none of the Goods is, in whole or any
part, governmental or commercial surplus or used, remanufactured, reconditioned or
of such age or condition so as to impair its fitness, usefulness or safety. The
warranties in this subparagraph 14(a) are referred to in this Order as the “Seller’s
Warranties”.
(b)

The Seller’s Warranties are available to, and for the benefit of, Buyer, its subsidiaries
and affiliates, their respective successors and assigns, the Customer and users of
products containing the Goods or the Services. The warranty period shall be that
provided by applicable law, except that if Buyer is obligated to provide a longer
warranty period to the Customer pursuant to the Customer Terms, such longer period
shall apply. The Seller’s Warranties shall be in addition to all other warranties
available under applicable law.

(c)

Seller shall indemnify and hold Buyer and the Customer, and their respective
representatives, employees, agents, customers, invitees, subsidiaries, affiliates,
successors and assigns, harmless from and against all liabilities, claims, demands,
losses, costs, damages and expenses of any nature or kind (including consequential
and special damages, personal injury, property damages, lost profits, recall or other
Customer field service action costs, production interruption costs, inspection,
handling and reworking charges, professional and other actual attorney and legal fees,
and other costs associated with Buyer’s administrative time, labor and materials)
arising from or as a result of: (i) any breach of the Seller’s Warranties; and (ii) any
other acts, omissions or negligence of Seller or of any of its subcontractors or
suppliers at any tier in connection with Seller’s performance of its obligations under
this Order. No limitations on Buyer’s rights or remedies in any of Seller’s documents
shall operate to reduce or exclude such indemnification.

(d)

Seller acknowledges that Buyer may defend any claim brought by the Customer that
the Goods or Services are in breach of the Seller Warranties or are otherwise defective
and do not meet the contractual requirements of this Order. Seller agrees that Buyer’s
action to defend such claims is in the interest of both Buyer and Seller and is done to
mitigate damages. Seller waives the right to argue that Buyer’s defense of such claims
in any way limits Buyer’s right to seek indemnity from Seller or assert a claim against
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Seller that Seller has breached the Seller’s Warranties or otherwise failed to meet the
legal and contractual requirements of this Order.
(e)

During the time period this Order remains in effect, Seller warrants that it will not
supply the Goods or Services directly to the Customer for the OEM vehicle program
for which Buyer intends to incorporate the Goods or Services without Buyer’s prior
written consent.

15.

DEFECTIVE OR NON-CONFORMING GOODS OR SERVICES

(a)

If any of the Goods fail to meet the Seller’s Warranties, Seller shall, at any time and
upon notice thereof from Buyer accept return of the defective Goods at Seller’s risk
and expense at full Order price, plus transportation charges and promptly repair,
replace or otherwise satisfactorily deal with the same in a manner acceptable to
Buyer, at its sole discretion, all at Seller’s expense and without limiting or affecting
Buyer’s other rights or remedies available hereunder or at law. The Seller’s
Warranties shall also apply to such repaired, replaced or otherwise satisfactorily dealt
with Goods.

(b)

If any of the Services fail to meet the Seller’s Warranties, Seller shall, upon notice
thereof from Buyer promptly correct the defect or otherwise satisfactorily deal with
the same in a manner acceptable to Buyer, at its sole discretion, all at Seller’s expense
and without limiting or affecting Buyer’s other rights or remedies available hereunder
or at law. The Seller’s Warranties shall also apply to the corrected or otherwise
satisfactorily dealt with Services.

(c)

If Seller fails to repair, replace or otherwise deal with any defective or nonconforming Goods or Services in a manner acceptable to Buyer, Buyer may, without
limiting or affecting Buyer’s other rights or remedies available hereunder or at law,
cancel this Order as to the particular Goods or Services and/or cancel the then
remaining balance of this Order.

(d)

After notice to Seller, all defective or non-conforming Goods shall be held at Seller’s
risk. Seller is responsible for, and shall promptly pay, upon Buyer’s demand, all of
Buyer’s incidental and consequential damages, costs and expenses resulting from
such defective or non-conforming Goods including all sorting, extra labor, packaging
and transportation and other applicable charges, both to and from the original
destination.

(e)

Any payment made by Buyer for defective or non-conforming Goods or Services
shall be refunded by Seller, except to the extent that Seller promptly replaces or
corrects the same at Seller’s expense. Payment for nonconforming Goods or Services
is not an acceptance, does not limit or impair Buyer’s right to assert any legal or
equitable remedy, and does not relieve Seller’s responsibility for latent defects.

(f)

None of Buyer, its subsidiaries or affiliates, or their respective successors, assigns,
representatives, directors, officers, employees, agents or customers shall be liable for,
or be obligated to indemnify or hold any of Seller, its subsidiaries or affiliates, or their
respective successors, assigns, representatives, employees, agents, subcontractors or
suppliers harmless from and against, any liabilities, claims, demands, costs, damages
or expenses of any kind or nature (including personal injury, property damage,
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consequential or special damages) arising from or as a result of the improper, unsafe
or defective materials, workmanship or design of the Goods or the Services.
16.

INSPECTION AND QUALITY CONTROL

(a)

Buyer has the right to inspect any and all of the Goods, both prior to and after making
payment therefor. Seller acknowledges and agrees that Buyer may choose not to
perform incoming inspections with respect to the Goods, without prejudice to any
rights or remedies available to Buyer hereunder or at law, and Seller waives any rights
to require Buyer to conduct such inspections.

(b)

Buyer also has the right to inspect or test all materials and workmanship utilized by
Seller in the performance of this Order, and Seller shall permit such inspection or
testing by Buyer and/or the Customer to the extent practicable at all times and places,
including during the period of manufacture. If any such inspection or testing is made
on Seller’s premises, Seller shall provide, without additional charge, all reasonable
facilities and assistance. Inspection and approval at Seller’s premises does not
preclude rejection or other relief for any defects subsequently discovered. Seller shall
provide and maintain, without additional charge, a testing and inspection system
(which shall include documented quality control and reliability procedures)
acceptable to Buyer covering the materials and workmanship utilized in the
performance of this Order.

(c)

At Buyer’s option, Buyer and/or the Customer may from time to time review and
inspect Seller’s testing, inspection, quality control and reliability procedures, as well
as the records and data supporting the same. Seller shall comply with the Supplier
Requirements Manual available at www.martinrea.com/srm.pdf and all other of the
Buyer’s most recently adopted quality control specifications, inspection standards and
quality assurance manuals as may be supplied by Buyer to Seller directly, or as may
be posted on Buyer’s Website from time to time. Seller shall, if requested by Buyer,
furnish certificates indicating such compliance.

(d)

Buyer’s payment for and/or acceptance of the Goods or the Services shall not relieve
Seller from any of its obligations and/or warranties under this Order. Subject to
Buyer’s rights under subparagraph 17(b) respecting Buyer’s title to the Goods upon
payment therefore, in no event shall payment for the Goods or the Services be deemed
to constitute acceptance by or on behalf of Buyer for any other purposes hereunder or
at law.

(e)

Seller will conform to the quality control standards and inspection systems, as well as
related standards, policies and systems, that are established or required by Buyer and,
to the extent directed by Buyer and the Customer. Seller agrees to meet the full
requirements of industry Production Part Approval Processes (PPAP) as specified by
Buyer and the Customer, as applicable, and agrees to present this information to
Buyer upon request, at the level requested, unless otherwise specifically agreed by
Buyer in writing.

17.

MATERIALS, EQUIPMENT, TOOLS AND FACILITIES

(a)

Unless otherwise expressly stated in this Order, Seller shall supply, maintain and
replace if necessary at its own expense all materials, equipment, tools, jigs, dies,
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fixtures, patterns, drawings, specifications, samples and facilities required to perform
this Order (the “Seller’s Property”). Seller grants Buyer an irrevocable option to take
possession of and title to the Seller’s Property that is special for the production of the
Goods, upon payment to Seller of its net book value less any amounts that Buyer has
previously paid to Seller for the cost of such items; provided, however, that this
option shall not apply if the Seller’s Property is used to produce goods that are the
standard stock of Seller or if a substantial quantity of similar goods are being sold by
Seller to others.
(b)

Notwithstanding any other provision in this Order, Seller expressly acknowledges and
agrees that: (i) all materials, parts, components, assemblies, equipment, tools, jigs,
dies, fixtures, patterns, drawings, specifications, samples and facilities, including any
replacements thereof, any materials affixed or attached thereto and any special tooling
produced by Seller for the performance of its obligations under this Order
(“Tooling”), that are furnished to Seller or specifically paid for, in whole or in part, by
Buyer (including pursuant to subparagraph 17(a)) or by the Customer; and (ii) all of
the Goods that have been paid for, in whole or in part, by Buyer, whether or not Buyer
has exercised its rights of inspection in respect thereof (all items in clauses (i) and (ii)
above, collectively the “Buyer’s Property”), shall be held by Seller on a bailment
basis and remain the property of, with both title and the right of possession in, Buyer
and without limitation to any rights and remedies available hereunder or at law. The
Buyer’s Property, while in Seller’s custody or control and while in the custody or
control of Seller’s suppliers, contractors or agents, shall be held at Seller’s risk, shall
be kept insured by Seller at Seller’s expense against loss or damage in an amount
equal to the replacement cost thereof, and shall be subject to removal at Buyer’s
written request. Seller shall promptly notify Buyer of the location of the Buyer’s
Property, if any are located at any place other than Seller’s facility. Unless otherwise
expressly stated in this Order, Seller shall maintain accounting and property control
records for the Buyer’s Property in accordance with sound industrial practices. Seller
shall, at Seller’s expense, maintain the Buyer’s Property in good condition and repair,
and shall replace any of the Buyer’s Property if, as and when necessary or reasonably
required. Buyer does not provide any warranties with respect to the Buyer’s Property.
Upon completion or termination of this Order, Seller shall retain on a bailment basis
for Buyer, as aforesaid, the Buyer’s Property still then in the physical possession of
Seller, at Seller’s expense, until disposition directions are received from Buyer. Upon
receipt of Buyer’s demand or disposition directions, Seller shall, at Seller’s expense,
prepare the Buyer’s Property for shipment and shall deliver it to such locations as may
be specified by Buyer. The Buyer’s Property shall be in no less than the same
condition as originally received by Seller, reasonable wear and tear excepted. If Buyer
or Seller defaults under this Order, Seller shall upon Buyer’s demand immediately
deliver the Buyer’s Property to Buyer and, if Buyer so requests, grant Buyer access to
Seller’s premises for the purpose of removing the Buyer’s Property.

(c)

All materials, supplies and services to be manufactured, produced or provided in
conjunction with this Order must be in strict accordance with the specifications set
forth in this Order or as otherwise specified by Buyer to Seller.

(d)

Seller shall use the Buyer’s Property referenced in clause 17(b)(i) solely for the
purpose of performing its obligations under this Order.

12

18.

INTELLECTUAL PROPERTY

(a)

Seller shall indemnify and hold Buyer, its subsidiaries and affiliates, their respective
successors and assigns, the Customer and users of products containing the Goods or
the Services, harmless from and against all liabilities, demands, claims, losses, costs,
damages and expenses of any nature or kind (including court costs and actual
attorney, legal and other professional fees) arising from or as a result of the
infringement or alleged infringement of any patent, trademark, copyright, industrial
design or process of manufacture for or on account of the manufacture, sale or use of
the Goods or the Services, or of the products containing the Goods or the Services.
Seller expressly waives any claim against Buyer that any such infringement or alleged
infringement arises out of compliance with Buyer’s specifications. Buyer shall notify
Seller of any suit filed against Buyer, its subsidiaries and affiliates, their respective
successors and assigns, the Customer or users of products containing the Goods or the
Services, on account of any such infringement or alleged infringement and, at Seller’s
request, shall give Seller control of the defense of such suit, insofar as Buyer has the
authority to do so, and reasonable information and assistance in connection therewith,
all at Seller’s expense. Buyer and other indemnified parties shall have the right to be
represented by their own counsel and actively participate in any such suit, and the
reasonable costs of such representation shall be paid by Seller on demand.

(b)

Seller hereby grants to Buyer, its subsidiaries and affiliates, and their respective
successors and assigns, and Buyer hereby accepts, a non-exclusive, irrevocable,
worldwide license, including the right to sublicense to others in connection with
providing the Goods or the Services to Buyer or the Customer, under: (i) patents,
industrial designs, technical information, know-how, processes of manufacture and
other intellectual property, owned or controlled by Seller or its affiliates, and relating
to the Goods or the Services, to make, have made, repair, reconstruct, rebuild,
relocate, use, sell and import the Goods and the Services, and (ii) any works of
authorship fixed in any tangible medium of expression (including drawings, prints,
manuals and specifications) produced or furnished by Seller in the course of Seller’s
activity under this Order, to reproduce, distribute and display such works and to
prepare derivative works based thereon, subject to the other provisions of this Order
(all items in clauses (i) and (ii) above, collectively, “Seller’s Intellectual Property”,
and such license in respect thereof, the “License”). Seller acknowledges and
understands that the License shall be effective from the first date of delivery of the
Goods or the Services under this Order and extend for so long as Buyer has
contractual obligations to the Customer.

(c)

To the extent that Seller creates or develops any patents, industrial designs, technical
information, know- how, processes of manufacture or other intellectual property in
the performance of Seller’s obligations under this Order, Seller shall: (i) assign to
Buyer each invention, discovery or improvement (whether or not patentable) that is
conceived or first reduced to practice by Seller, or by any person employed by or
working under the direction of Seller, in the performance of Seller’s obligations under
this Order; and (ii) promptly disclose in an acceptable form to Buyer all such
inventions, discoveries or improvements and cause Seller’s employees to sign any
papers necessary to enable Buyer to obtain title to and to file applications for patents
throughout the world. To the extent that any works of authorship (including, without
limitation, software and computer programs) are created in the performance of
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Seller’s obligations under this Order, such works shall be considered “works made for
hire”, and to the extent that such works do not qualify as “works made for hire”,
Seller hereby assigns to Buyer all right, title, and interest in all copyrights and moral
rights therein.
(d)

Seller shall not manufacture or provide, or offer to manufacture or provide, any goods
or services that are based in whole or in part upon Buyer’s intellectual property and/or
the drawings or specifications in respect of the Goods or the Services, or any
derivative thereof, whether for its own purposes (other than to satisfy its obligations
under this Order), for the Customer or any other third parties, without Buyer’s prior
written consent. The foregoing restriction shall not apply in respect of “off-the-shelf”
or “catalogue” goods or services that have been routinely manufactured or provided
by Seller and developed by Seller, in each case prior to this Order and independently
of its relationship with Buyer.

19.

CONFIDENTIALITY AND NON-DISCLOSURE

(a)

Seller shall consider and treat all Information (as defined in subparagraph 19(b)) as
confidential and shall not disclose any Information to any other person, or use any
Information itself for any purpose other than pursuant to and as required by this
Order, without Buyer’s prior written consent. Buyer retains all rights with respect to
the Information, and Seller shall not acquire, nor attempt to obtain, any patent,
trademark, copyright, license or other rights in respect of the Information. Seller shall
not allow any Information to be reproduced, communicated or in any way used, in
whole or in part, in connection with services or goods furnished to others, without
Buyer’s prior written consent.

(b)

For the purposes of this Order, “Information” means all drawings, reproductions,
specifications, designs, engineering instructions, photographs, reproducible copy,
parts lists, plans, reports, working papers, computations and other information
furnished by Buyer and shall include all terms and conditions and any other
information relating to, or contained in, this Order.

(c)

Seller shall not advertise or otherwise disclose the fact that Buyer has contracted to
purchase the Goods or the Services from Seller, without Buyer’s prior written
consent.

(d)

Seller shall preserve the confidentiality and accessibility of Information with
administrative, technical and physical measures that meet or exceed generally
recognized industry standards. Without limiting the generality of the foregoing, Seller
shall, at all times, maintain network security that includes, at a minimum, network
firewall protection, intrusion detection and regular vulnerability scanning and
penetration testing. In the event of a breach of Seller’s security network, Seller shall
notify Buyer in writing of such an event within 24 hours of discovery.

20.

DISCLOSURE TO BUYER
Unless otherwise expressly stated in this Order and except as may be agreed in a prior
written agreement between Buyer and Seller, no commercial, financial or technical
information furnished or disclosed in any manner or at any time by Seller to Buyer
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shall be deemed to be secret or confidential, and Seller shall have no rights against
Buyer or the Customer with respect to any use or disclosure of such information.
21.

COMPLIANCE WITH LAWS

(a)

Seller’s performance of its obligations under this Order shall be in compliance with
all federal, provincial, state and local laws, ordinances, rules, codes, standards and
regulations that are applicable to this Order, including but not limited to the United
States Foreign Corrupt Practices Act, the Arms Export Control Act, the International
Traffic in Arms Regulations, the Export Administration Act and the Export
Administration Regulations, including the requirement for obtaining any export
license or agreement, if applicable (collectively, “Laws”). Seller shall furnish Buyer
with certificates of compliance, where required under such applicable Laws or when
requested by Buyer. Each invoice rendered to Buyer under this Order shall constitute
written assurance by Seller that Seller has fully complied with all applicable Laws.

(b)

Seller shall package, label and transport the Goods and their containers, in particular
those which constitute a health, poison, fire, explosion, environmental, transportation
or other hazard, in compliance with all applicable Laws in effect in the place to which
the Goods are shipped or as otherwise specified by Buyer. Upon request, Seller shall
furnish Buyer with information regarding the ingredients of the Goods.

(c)

Seller represents that: (i) neither it nor any of its subcontractors or suppliers will either
engage in or permit substandard working conditions in the supply of the Goods or the
Services under this Order, (ii) child labor or underage labor, as defined by applicable
law, will not be utilized, (iii) it will not allow any form of forced or compulsory labor,
(iv) workers, without fear of reprisal, intimidation or harassment, shall have the right
to associate freely and join labor unions and workers’ councils or to otherwise refrain
from joining such organizations as they so choose, in accordance with applicable
laws, (v) workers shall be protected against any form of harassment and
discrimination in any form, including but not limited to gender, age, creed, colour,
sexual orientation, veteran status, religion, disability and political beliefs, (vi) workers
shall have a safe and healthy workplace that meets or exceeds all applicable standards
for occupational health and safety, (vii) workers shall be compensated with wages and
benefits that comply with applicable law, including minimum wages, overtime hours
and legally mandated benefits; (viii) working hours shall comply with all applicable
laws regulating hours of work; (ix) work constructively with local communities and
indigenous people;(x) conduct business in a manner that provides responsibly for
protection of health and the environment; and (xi) act honestly and ethically in its
business conduct with Seller and its subcontractors.

(d)

Seller shall indemnify and hold Buyer, its subsidiaries and affiliates, their respective
successors, assigns, representatives, directors, officers, employees and agents, and the
Customer harmless from and against all liabilities, claims, demands, losses, costs,
damages and expenses of any kind and nature (including personal injury, property
damage, consequential and special damages, and court costs and actual attorney, legal
and other professional fees arising from or as a result of Seller’s failure to comply
with this paragraph 21.
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22.

DATA PROTECTION

(a)

To the extent Seller, in connection with Seller’s performance of its obligations under
this Order, is processing personal data of Buyer (“Buyer Personal Data”) as a
processor and Seller or the Buyer (or both) are situated in the European Economic
Area (“EEA”) or the UK, the provisions as set forth in this paragraph 22 shall apply.
For the purposes of this Order, “Data Protection Laws” means any applicable data
protection or privacy laws including the EU General Data Protection Regulation
(“GDPR”) and, if applicable, national laws on the protection of personal data. The
terms "data subject", "personal data", “personal data breach”, "processing",
"processor", and “supervisory authorities” shall have the same meanings ascribed to
them under Data Protection Laws.

(b)

Seller shall: (i) process Buyer Personal Data in accordance with Buyer’s instructions
that are set out in this paragraph 22 and Buyer’s future instructions in writing or in
any other documented format (e.g. emails), including as to the subject-matter and
duration of the processing, the nature and purpose of the processing, the type of Buyer
Personal Data and categories of data subjects as set out in Appendix A (Data
Processing); (ii) ensure that Seller’s personnel, agents and contractors who process
Buyer Personal Data are subject to appropriate obligations of confidentiality; (iii)
without undue delay notify Buyer, and provide Buyer with copies, of all
communications from, or requests made by, data subjects in relation to their rights
under Data Protection Laws and supervisory authorities, in relation to Buyer Personal
Data; and (iv) comply with Data Protection Laws and the terms of this paragraph 22
at its own cost.

(c)

Seller shall: (i) implement appropriate technical and organizational security measures
in relation to Buyer Personal Data; and (ii) taking into account the nature of Seller’s
processing of Buyer Personal Data and the information available to Seller without
undue delay notify Buyer of personal data breaches in relation to the Buyer Personal
Data that it becomes aware of, and at Buyer’s request, provide reasonable assistance
to Buyer in relation to personal data breaches.

(d)

Notwithstanding anything to the contrary in this Order, in the event an actual or
suspected personal data breach arises due to Seller’s failure to comply with its
obligations under the Order and/or Data Protection Laws, the Seller shall on the
instructions of Buyer, remedy any harm or potential harm caused by such personal
data breach at its own cost. To the extent that a personal data breach gives rise to a
need to: (i) provide notification to supervisory or other governmental authorities, law
enforcement agencies, individuals, or other persons; or (ii) undertake other remedial
measures, (collectively a "Remedial Action"), the Seller shall be liable for the costs
associated with such Remedial Actions as they may relate to Buyer Personal Data.

(e)

Seller shall at Buyer’s request: (i) taking into account the nature of Seller’s processing
activities, reasonably assist Buyer in relation to Buyer Personal Data, in connection
with communications from, or requests made by data subjects or supervisory
authorities; (ii) taking into account the nature of Seller’s processing activities and the
information available to Seller provide assistance to Buyer in relation to the
performance of data protection impact assessments by Buyer under Data Protection
Laws; and (iii) delete or return all Buyer Personal Data to Buyer at the end of the term
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of the Order, and securely delete existing copies of such data unless Data Protection
Laws in the EEA/UK require storage of such data beyond such term.
(f)

At Buyer’s request and without prejudice to paragraph 30 below, Seller shall make
available to Buyer all information reasonably necessary to demonstrate compliance
with Seller’s obligations under paragraph 22 and Data Protection Laws and allow for
and contribute to audits, including inspections, conducted by Buyer or another auditor
mandated by Buyer or under Data Protection Laws; provided that Seller shall notify
Buyer in writing if it believes in good faith that the exercise of rights under this
subparagraph 22(e) would infringe Data Protection Laws.

(g)

Subject to paragraph- 32 below, Seller may transfer and otherwise process Buyer
Personal Data outside the EEA/UK, including by any sub-contractor; provided that
such transfer is made in compliance with applicable Data Protection Laws.
Nevertheless such transfer should in all cases be previously authorized by the Buyer.

(h)

Seller shall provide adequate notices to data subjects, and obtain valid consents from
data subjects, in each case to the extent necessary for Buyer and/or its service
providers or agents to process their personal data under this Order which may include
the transfer of the personal data outside of the EEA/UK.

(i)

Notwithstanding the scope of application of this paragraph 22, as set out in paragraph
22(a) above, Seller acknowledges that Buyer may transfer personal data of Seller
outside Seller’s jurisdiction which to the extent Seller is located in the EEA/UK, will
involve a transfer of personal data from the EEA/UK. Seller shall provide adequate
notices to data subjects to inform them of this transfer.

23.

SELLER’S ENTRY UPON BUYER’S OR CUSTOMER’S PREMISES
If Seller or any of its representatives, employees, agents, subcontractors or suppliers
(collectively, “Seller Parties”) enter upon the premises owned or controlled by Buyer
or its subsidiaries or affiliates (the “Buyer’s Premises”) or upon the Customer’s
premises, in each case in connection with Seller’s performance of its obligations
under this Order, Seller shall: (i) indemnify and hold Buyer and the Customer, and
their respective representatives, directors, officers, employees, agents, customers,
invitees, subsidiaries, affiliates, successors and assigns, harmless from and against all
liabilities, demands, claims, losses, costs, damages and expenses of any kind or nature
(including actual attorney, legal and other professional fees) by reason or on account
of property damage, death and/or personal injury, arising from or as a result of
Seller’s performance of its obligations under this Order, which is or are occasioned by
Seller Parties’ actions, omissions or negligence; and (ii) ensure that Seller Parties are
in compliance with all requirements of any workers’ compensation legislation of the
jurisdictions in which the Buyer’s Premises or the Customer’s premises are located.

24.

INSURANCE

(a)

Seller shall maintain and carry: (i) property and general liability insurance, including
public liability, property damage liability, product liability and contractual liability
coverages; and (ii) workers’ compensation and employers’ liability insurance
covering all employees engaged in the performance of this Order; in each case in such
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amounts and with such limits (subject to subparagraph 24(c)) and with such insurers
that are reasonably acceptable to Buyer.
(b)

Unless otherwise expressly stated in this Order, Seller’s liability insurance policies
shall be in amounts satisfactory to and with companies approved by the Buyer.
Seller’s property insurance policies shall be written on a “replacement cost” basis and
Seller’s workers’ compensation policies shall be in compliance with applicable
statutory requirements and limits.

(c)

Seller shall furnish Buyer with certificates or other satisfactory proof of insurance
confirming the foregoing insurance coverages within ten (10) days of Buyer’s request.
Any such certificate shall provide for terms and conditions satisfactory to Buyer
whereby, among other things: (i) the interest of Buyer in such insurance coverage has
been recognized, whether by way of designating Buyer as loss payee or otherwise, as
may be requested by Buyer from time to time; and (ii) Buyer will receive not less than
thirty (30) days prior written notice from the insurer before any termination or
reduction in the amount or scope of coverage can occur, with Buyer having the right,
but not the obligation, to maintain such insurance coverage prior to the expiration of
such notice. The receipt or review of such certificates or other proof of insurance
coverage at any time by Buyer shall not relieve Seller from its insurance obligations
hereunder or reduce or modify such insurance obligations.

25.

TERMINATION FOR CONVENIENCE UPON NOTICE

(a)

In addition to any other rights of Buyer to terminate this Order, Buyer may, in its sole
discretion at any time, upon written notice to Seller, terminate this Order for
convenience or any other reason, in whole or in part notwithstanding the existence of
any excusable delay or other events or circumstances affecting Seller. Buyer’s notice
to Seller may be given by facsimile, e-mail or other form of electronic transmission,
and shall state the extent and effective date of termination. Seller may not terminate
this Order for convenience or any other reason, except as otherwise expressly
provided in this Order.

(b)

Upon receipt of notice of termination from Buyer, Seller shall, to the extent directed
by Buyer or its representatives: (i) stop work under this Order and any other orders
related to work terminated by such notice; and (ii) protect all property in Seller’s
possession or control in which Buyer has or may acquire an interest, including the
Buyer’s Property. Seller shall promptly submit to Buyer any claims relating to such
termination, and in any event within twenty one (21) days (unless Buyer agrees
otherwise) from the effective date of such termination. Seller hereby grants Buyer the
right to audit and inspect its books, records and other documents relating to any
termination claims.

(c)

Buyer shall, in addition to making payment of the price specified in this Order for the
Goods and the Services delivered or performed and accepted by Buyer prior to the
effective date of termination, pay to Seller the following amounts, without
duplication: (i) the price specified in this Order for the Goods and the Services
manufactured or provided in accordance with the terms of this Order but not
previously paid for; and (ii) the actual costs of work-in-process and parts and raw
materials incurred by Seller in performing its obligations under this Order, to the
extent such costs are reasonable in amount and are properly allocated or apportioned
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under generally accepted accounting principles to the terminated portion of this Order.
Buyer shall not be obligated to make any payment for: (x) the Goods, the Services, or
work-in-process or parts or raw materials inventory that are manufactured, provided
or procured by Seller in amounts in excess of those authorized in any Release, that are
damaged or destroyed or that are not merchantable or useable (However, under no
circumstances will Buyer be responsible for more than four weeks of raw materials
and two weeks of undelivered Goods); (y) any undelivered Goods that are in Seller’s
standard stock or that are readily marketable; or (z) work-in- process or parts or raw
materials inventory that can be returned to Seller’s suppliers or subcontractors for
credit. Payments made in connection with a termination of this Order under
subparagraph 25(a) shall not exceed the aggregate price for the Goods or Services that
would be manufactured or provided by Seller under any Release outstanding at the
effective date of termination. Except as provided in this subparagraph 25(c), Buyer
shall not be liable for and shall not be required to make payments to Seller, directly or
indirectly (whether on account of claims by Seller’s subcontractors or otherwise), for
any loss arising from or attributable to failure to realize anticipated revenue, savings
or profit, unabsorbed overhead, unamortized equipment or tooling costs, extra labor
charges, interest on claims, product development and engineering costs, facilities and
equipment rearrangement costs or rental, unamortized depreciation cost or general
and administrative burden charges from a termination of this Order. In the event of a
termination of this Order by Buyer as a result of Buyer ceasing to be a supplier to the
Customer for the vehicle program in respect of which Buyer issued this Order, Buyer
shall only be obligated to compensate Seller for any costs under this paragraph if,
when and to the extent that the Customer reimburses Buyer for such costs.
(d)

Subject only to subparagraph 17(b), Seller may, with Buyer’s prior written consent,
retain or sell at an agreed price any of the Goods, the Services, work in process or raw
materials inventory, the cost of which is allocated or apportioned to this Order under
clause 25(c)(ii), and shall credit or pay the amounts so agreed or received as Buyer
directs, with an appropriate adjustment for any delivery cost savings. Seller shall, if
directed by Buyer, transfer title to and make delivery of any Goods, work in process
or raw materials inventory not so retained or sold.

26.

TERMINATION UPON SELLER’S DEFAULT OR CHANGE OF CONTROL

(a)

Buyer may terminate this Order, in whole or in part, for default occasioned by
Seller’s: (i) breach of any terms of this Order; (ii) failure to perform in accordance
with the requirements of this Order; or (iii) failure to make progress so as to endanger
timely and proper delivery of the Goods or completion of the Services and, in each
such case, Seller does not correct such breach or failure within ten (10) days (or such
shorter period of time as Buyer may determine, if commercially reasonable under the
circumstances) after receipt of written notice from Buyer specifying such breach or
failure. Seller shall be liable for all costs, damages and expenses caused by or
resulting from its default under this Order.

(b)

Buyer may terminate this Order, in whole or in part, in the event of a change of
control of Seller. For the purposes of this Order, a “change of control” includes: (i)
any sale, lease or exchange of a substantial portion of Seller’s assets used in
connection with Seller’s performance of its obligations under this Order; (ii) any sale
or exchange of a sufficient number of shares of Seller, or of any affiliate that controls
Seller, to effect a change in management of Seller; or (iii) the execution of a voting or
19

other agreement of control in respect of Seller, or of any affiliate that controls Seller.
Seller shall notify Buyer in writing within ten (10) days of any change of control of
Seller, and Buyer may terminate this Order by giving written notice to Seller at any
time up to sixty (60) days after Buyer’s receipt of Seller’s notice of change of control.
(c)

Any termination under this paragraph 26 shall be without liability to Buyer, except for
the Goods delivered or the Services performed by Seller and accepted by Buyer.

27.

TERMINATION UPON INSOLVENCY, BANKRUPTCY, LIQUIDATION

(a)

Either party may terminate this Order, without liability to the other party: (i) in the
event of the insolvency, bankruptcy, reorganization, arrangement, receivership or
liquidation by or against the other party; (ii) in the event that the other party makes an
assignment for the benefit of its creditors or ceases to carry on business in the
ordinary course; or (iii) if a receiver is appointed in respect of the other party or all or
part of its property (collectively, an “Insolvency Event”). In the event of such
termination, the other party shall be liable for all costs, damages and expenses
suffered by the party that terminates this Order. Any such termination shall not affect
the entitlement of Buyer with respect to the Buyer’s Property, including pursuant to
subparagraph 17(b).

(b)

In the event that Buyer does not terminate this Order upon the occurrence of an event
in subparagraph 27(a) in respect of Seller, Buyer may make such equitable
adjustments in the price and/or delivery requirements under this Order as Buyer
deems appropriate to address the change in Seller’s circumstances, including Seller’s
on- going liability to perform its obligations regarding warranty, defective Goods or
Services or other requirements under this Order.

28.

TRANSITION OF SUPPLY

(a)

In connection with Buyer’s termination or non-renewal of this Order, or Buyer’s other
decision to source the Goods and/or the Services from any alternate supplier(s), Seller
will cooperate with Buyer in the transition of supply of the Goods and/or the Services,
including the following: (i) Seller will continue production and delivery of all Goods
and/or Services as ordered by Buyer, at the prices and other terms stated in this Order,
without premium or other condition, during the entire period reasonably needed by
Buyer to complete the transition to the alternate supplier(s), such that Seller’s action
or inaction causes no interruption in Buyer’s ability to obtain the Goods and/or
Services as needed; (ii) at no cost to Buyer, Seller will promptly provide all requested
information and documentation regarding and access to Seller’s manufacturing
process, including on-site inspections, bill-of-material data, tooling and process detail
and samples of the Goods and/or Services and components; and (iii) subject to
Seller’s reasonable capacity constraints, Seller shall provide special overtime
production, storage and/or management of extra inventory of the Goods, extraordinary
packaging and transportation and other special services (collectively, “Transition
Support”) as expressly requested by Buyer in writing.

(b)

If the transition of supply occurs for reasons other than Buyer’s termination of this
Order pursuant to paragraphs 26 or 27, Buyer shall, at the end of the transition period,
pay the reasonable, actual cost of Transition Support as requested by Buyer and
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incurred by Seller, provided that Buyer has approved Seller’s estimate of such costs
prior to Seller incurring such amounts.
29.

SERVICE AND REPLACEMENT PARTS

(a)

Except as otherwise expressly agreed in writing, for fifteen (15) years after a vehicle
design or specific part concludes production, Seller shall supply Buyer’s written
“service parts” orders for the same Goods, component parts and materials, at the
prices set forth in this Order plus any actual cost differential for special packaging.
Seller shall sell each component or part at a price that does not, in the aggregate,
exceed the system or module price specified in this Order, less assembly costs, plus
any actual cost differential for packaging. Seller’s obligation with respect to service or
replacement parts shall survive the termination or expiration of this Order.

(b)

At Buyer’s request, Seller shall make service literature and other materials available
at no additional charge to support Buyer’s service part sales activities.

30.

RIGHT TO AUDIT AND FINANCIAL REVIEW

(a)

Seller grants to Buyer and to Buyer’s authorized agents and representatives access to
all pertinent information, including books, records, payroll data, receipts,
correspondence and other documents, for the purpose of auditing Seller’s charges
under this Order, during the term of this Order and for an additional two (2) years
after the final payment under this Order. Seller shall preserve such information for
such period (or longer, if required by applicable law). In addition, all work, materials,
inventories and other items provided for under this Order must at all times be
accessible to Buyer and to Buyer’s authorized agents and representatives, including
parts, tools, fixtures, gauges and models. Seller shall segregate its records and
otherwise co-operate with Buyer so as to facilitate any such audit.

(b)

If such audit shows any price discrepancy or Seller’s non-compliance, Seller shall
reimburse Buyer for such discrepancy or other loss caused by its non-compliance with
this Order, together with interest at an annual rate of twelve percent (12%) (or such
maximum rate allowed by applicable law, if lower), plus the cost of such audit.

(c)

Buyer, or a third party designated by and acting on behalf of Buyer, may at any time
review the financial condition of Seller and its affiliates, and Seller shall fully cooperate in such review and shall make its financial managers available for discussions
during reasonable business hours. Buyer and any such designated third party shall
keep confidential any non-public information about Seller and its affiliates obtained in
such financial review and shall use such information only for purposes of such
financial review, except as otherwise needed to enforce this Order.

31.

BUYER’S WEBSITE

(a)

Buyer’s internet website (or such other website as may be directed through links
available on such website) as specified on the face of this Order (“Buyer’s Website”)
may contain specific additional requirements for certain items covered by this Order,
including labeling, packaging, shipping, delivery and quality specifications,
procedures, directions and/or instructions. Any such requirements shall be deemed
incorporated into and form a part of the Terms and this Order. Buyer may periodically
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update such requirements by posting revisions thereto on Buyer’s Website. In the
event of any inconsistency between this Order and Buyer’s Website, the terms of this
Order shall prevail, unless the requirements specified on Buyer’s Website expressly
provide otherwise.
(b)

Buyer may modify these purchase order terms and conditions from time to time by
posting revised purchase order terms and conditions to Buyer’s Website. Such revised
purchase order terms and conditions shall apply to all purchase orders and purchase
order revisions issued on or after the effective date thereof. Seller shall review
Buyer’s Website periodically.

32.

SUB-CONTRACTS
Seller shall not subcontract or otherwise delegate any of its rights or obligations under
this Order without first providing Buyer with full disclosure of the identity of all
subcontractors and other sellers in the supply chain and Seller shall keep Buyer
informed of any changes with respect to such parties. Seller will ensure that the terms
of its contracts with its sub-suppliers and sub-contractors: (i) impose the same data
protection obligations on the sub-supplier or sub-contractor as set forth in paragraph
22 above; and (ii) provide Buyer and the Customer with all of the rights specified in
this Order, including but not limited to those set forth in subparagraph 3(a).

33.

ASSIGNMENT

(a)

Seller shall not assign this Order or any portion hereof or work hereunder or any
interest herein, except that Seller may, with Buyer’s prior written consent, make an
assignment of monies due or which may become due hereunder to a bank or other
financing institution; provided that any such assignment by Seller shall be subject to
set-off, deduction, recoupment or any other lawful means of enforcing any present or
future claims that Buyer may have against Seller, and provided further that any such
assignment shall not be made to more than a single assignee. In the event of any such
assignment, Seller shall provide to Buyer, in addition to written notice of the
assignment, a true copy of the instrument of assignment for Buyer’s information only
and, notwithstanding such receipt by Buyer, such notice of assignment and/or
instrument of assignment shall not be deemed to vary or waive the provisions of this
paragraph.

(b)

Buyer shall have the right to assign this Order or its interest herein, without Seller’s
consent, to any of its affiliates or to any purchaser or successor to Buyer’s business.

34.

RIGHT OF BUYER TO PERFORM
If Seller fails to perform any of its obligations under this Order, Buyer and its agents
may, without limiting or affecting its other rights and remedies available hereunder or
at law, but shall not be obligated to, perform such obligations without waiving or
releasing Seller from such obligations. Where applicable, Buyer and its agents shall
be entitled to enter upon Seller’s premises to perform, or to remove the Tooling and
all materials necessary to perform, such obligations. All costs, damages and expenses
incurred directly or indirectly by Buyer in connection with the foregoing, including
actual attorney, legal and other professional fees and Buyer’s administrative time,
labor and materials, shall be paid by Seller to Buyer on demand or, at Buyer’s sole
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option, may be set off against and deducted from any amounts then owing by Buyer to
Seller.
35.

REMEDIES

(a)

The remedies reserved in this Order shall be cumulative and not alternative and may
be exercised separately or together, in any order or combination, and are in addition to
any other remedies provided for or allowed by law, at equity or otherwise.

(b)

Seller expressly acknowledges and agrees that any failure of Seller to deliver the
Goods on the delivery dates and times as specified in this Order will cause irreparable
harm to Buyer and that Buyer shall be entitled to equitable relief, including
injunction, in such event.

(c)

Any proceeding or action initiated by Seller for breach of contract or any other act or
omission (including tort) arising from or in any way related to this Order must be
commenced within one (1) year from the date the breach, act or omission giving rise
to Seller’s claim occurs, regardless of Seller’s knowledge of such breach, act or
omission or of its consequences. However, under no circumstances will BUYER BE
LIABLE TO SELLER FOR ANY INDIRECT, SPECIAL OR CONSEQUENTIAL
DAMAGES (INCLUDING LOSS OF REVENUE OR PROFITS), unabsorbed
overhead, extra labor charges, unamortized equipment or tooling costs, interest on
claims, product development and engineering costs, facilities and equipment
rearrangement costs or rental, unamortized depreciation cost or general and
administrative burden charges. In any suit against Buyer, Seller’s sole remedy are the
recoverable costs identified in 25(c)(i) – (ii).

(d)

Seller affirmatively waives any lien, whether based in statute or common law, that
Seller might otherwise have on any Goods or Buyer’s Property for work done thereon,
therewith or otherwise.

36.

WAIVER
Either party’s failure to insist on the performance by the other party of any Term or
failure to exercise any right or remedy reserved in this Order, or either party’s waiver
of any breach or default hereunder by the other party shall not, thereafter, waive any
other terms, conditions, rights, remedies, breaches or defaults, whether of the same or
a similar type or not.

37.

MODIFICATIONS
No modification of this Order, including any waiver of or addition to any of the
Terms, shall be binding upon Buyer, unless made in writing and signed by Buyer’s
authorized representative.

38.

TORT OBLIGATIONS
Buyer’s rights and Supplier’s obligations under this Order shall not limit in any way
whatsoever Seller’s common-law tort obligations or Buyer’s right to sue in tort in
addition, or as an alternative, to suing in contract. Seller hereby waives the right to sue
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in tort in respect of any matter that is addressed, in whole or in part, by the terms and
conditions of this Order.
39.

RELATIONSHIP OF THE PARTIES
Seller and Buyer are independent contracting parties and nothing in this Order shall
make either party the agent or legal representative of the other for any purpose
whatsoever, nor does this Order grant either party any authority to assume or to create
any obligation on behalf of or in the name of the other. None of the persons engaged
by Seller in the performance of its obligations under this Order shall be considered as
employees of Buyer.

40.

SEVERABILITY
If any part or provision of this Order is invalid or unenforceable under any statute,
regulation, ordinance, executive order or other rule of law, such provision shall be
deemed reformed or deleted, as the case may be, but only to the extent necessary to
comply with such statute, regulation, ordinance, order or rule, and the remaining parts
or provisions of this Order shall remain in full force and effect.

41.

NOTICES

(a)

Except as otherwise expressly stated in this Order, any notice given or other
communication sent under this Order shall be in writing and shall be properly
delivered to its addressee by hand, prepaid courier, registered mail, e-mail (receipt
confirmed) or facsimile (receipt confirmed) at the applicable address noted on the face
of this Order. Any notice or communication given as provided herein shall be deemed
to have been received at the time of its delivery if delivered by hand, on the business
day following its dispatch if transmitted by courier, e-mail or facsimile or on the third
business day following its mailing if transmitted by registered mail. Either party may
notify the other party, in the manner provided for herein, of any change of address, for
the purpose of giving notices or sending communications under this Order.

(b)

Seller’s failure to provide any notice, claim or other communication to Buyer in the
manner and within the time periods specified in this Order shall constitute a waiver by
Seller of any and all rights and remedies that otherwise would have been available to
Seller upon making such notice, claim or other communication.

42.

SURVIVAL
The obligations of Seller to Buyer shall survive termination of this Order, except as
otherwise expressly stated in this Order.

43.

GOVERNING LAW AND JURISDICTION

(a)

If the location of Buyer from which this Order issued is in the United States of
America, this Order shall be interpreted and enforced in accordance with the local,
domestic laws of the State of Michigan and of the United States of America, exclusive
of the choice of law rules thereof. If the location of Buyer from which this Order
issued is in Canada, this Order shall be interpreted and enforced in accordance with
the local, domestic laws of the Province of Ontario and of Canada, exclusive of the
choice of law rules thereof. Except as otherwise expressly stated in this Order, if the
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location of Buyer from which this Order issued is other than as set forth above, this
Order shall be interpreted and enforced in accordance with the local, domestic laws of
the State of Michigan and of the United States of America, exclusive of the choice of
law rules thereof. For greater certainty, the United Nations Convention on Contracts
for the International Sale of Goods shall not apply to this Order.
(b)

Any litigation on contractual claims arising from this Order may be brought by Buyer
in any court having jurisdiction over Seller or, at Buyer’s option, in any court having
jurisdiction over any Buyer’s locations specified in this Order, in which event Seller
consents to jurisdiction and service of process in accordance with applicable
procedures. Any claim or proceeding by Seller against Buyer may be brought by
Seller only in the court having jurisdiction over the location of Buyer from which this
Order issued. Seller irrevocably waives and agrees not to raise any objection it might
now or hereafter have to any such claim or proceeding in any such court, including
any objection that the place where such court is located in an inconvenient forum or
that there is any other claim or proceeding in any other place relating in whole or in
part to the same subject matter.

(c)

Notwithstanding anything to the contrary, nothing in subparagraphs 43(a) and (b)
above shall exclude or limit: (a) the application or enforcement of any data privacy or
security law (including the GDPR); or (b) the jurisdiction of any court or authority, in
each case (a) and (b), that would have otherwise have (i) applied, (ii) been enforced;
or (iii) had any jurisdiction, in each case (i) through (iii), with respect to any matter,
claim or proceeding but for subparagraphs 43(a) and (b).
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Appendix A – Data Processing
Nature of the processing

Automated and manual processing
including:
Collection
Analysis
Transfer
Storage
Erasure
Other ………………………………..

Subject matter
processing

and

purpose

of

the To provide Buyer with Services under the
Order

Duration of the processing

For the duration of the Order and thereafter
deleted or returned to Buyer in accordance
with paragraph 22(d)(iii)

Categories of data subjects

Employees
Officers
Directors
Contractors
Business associates
Customers
Other ………………………………..

Types of personal data

Name
Address
Telephone number
Email address
Date of birth
Bank details
Employment / education history
Salary
Government ID numbers
Other ………………………………..
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Addendum to Purchase Order Terms and Conditions
of Martinrea International, Inc.
(“Addendum”)
Whereas,
A)

Martinrea International, Inc., together with its affiliated entities, has adopted the
Purchase Order Terms and Conditions, which became effective on May 30, 2019
(“MTCs”);

B)

Martinrea International, Inc. wishes to specify some provisions differently with respect
to the territory of the Slovak republic due to different legal system and different legal
rules which shall apply in this case;

C)

This Addendum shall apply mainly, but not exclusively, to all contracts entered into by
the Slovak subsidiary of Martinrea International, Inc., i.e. the company Martinrea
Slovakia Fluid Systems s.r.o., having its seat at Priemyselná ul. 1, Svätý Jur 900 21,
Slovakia, ID No.: 36 859 893, registered in the Commercial registry of the District
court of Bratislava I, Section: Sro, insert No.: 54189/B;

D)

Unless stated otherwise in this Addendum, terms with initial capital letters used in this
Addendum and not defined herein shall have the same meaning as in the MTCs.

MTCs shall be modified by this Addendum as follows:
1.

PARAGRAPH 1 – OFFER AND ACCEPTANCE AND TERMS OF ORDER

1.1.

Subparagraph 1 (b) shall be removed and replaced by the following wording:
“(b) The Terms contain the entire agreement between Buyer and Seller and, except as
otherwise expressly stated in the Terms, supersedes all prior agreements, orders,
quotations, proposals and other communications relating to the subject matter
hereof and there are no other understandings or agreements, verbal or otherwise,
in relation hereto that exist between Buyer and Seller.”

1.2.

Subparagraph 1 (c) shall be removed and replaced by the following wording:
“(c) In the event of any conflict between the face of this Order and these purchase
order terms and conditions, these purchase order terms and conditions shall
govern, unless any conflicting provision on the face of this Order is approved in
writing by the Vice-President of Purchasing of Martinrea International, Inc.”

2.

PARAGRAPH 3 – CUSTOMER REQUIREMENTS

2.1.

Paragraph 3 shall be removed and replaced by the following wording:
“(a) Where the Goods or Services under this Order are or will be sold, or
incorporated into goods or services that are or will be sold, by Buyer to an
original equipment manufacturer of vehicles, whether directly or indirectly
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through an upper tier supplier, or any other third party customer (collectively,
the “Customer”), Seller shall take such steps, provide such disclosure, comply
with such requirements and do all other things as Buyer deems necessary or
desirable and within Seller’s control to enable Buyer to meet Buyer’s obligations
under the terms and conditions of any contract or purchase order or other
document (the “Customer Terms”) that may be applicable to Buyer from time to
time in respect of its direct or indirect supply of such goods or services to the
Customer, including, without limitation: delivery, packaging and labeling
requirements; warranties, warranty programs and warranty periods; intellectual
property rights and indemnification; confidentiality; access to facilities and
records; replacement and service parts; compliance with Customer’s code of
conduct, sustainability or other applicable policies.
(b)

If there is any conflict between the provisions of the Customer Terms and any
provisions of this Order, Buyer shall have the right to have the provisions of the
Customer Terms prevail to the extent necessary or desirable to resolve such
conflict provided that Buyer previously informed the Seller about the Customer
Terms.

(c )

In the event that the Customer directly suffers an Insolvency Event (as such term
is defined in subparagraph 27(a)) and, in the course of any proceedings relating
to such Insolvency Event and in connection with actual or threatened termination
by the Customer of its contract(s) with Buyer (by rejection or otherwise), Buyer
permits a reduction in the prices paid to Buyer for products incorporating the
Goods and/or the Services, then, the prices paid to Seller for the Goods and/or
the Services from and after the date of such reduction will be automatically
adjusted proportionally by the same percentage as the price paid to Buyer by the
Customer, and this Order will otherwise remain in effect without modification.
Such reduction shall be notified in writing by the Buyer to the Seller without
undue delay.

(d)

In the event Customer fails to pay Buyer for products incorporating the Goods
and/or Services supplied by Seller, Buyer reserves the right to assign Seller the
right to collect such amounts from the Customer, in whole or in part, and Seller
agrees to accept such assignment. Buyer has a right to request the Seller to enter
into an Agreement on Assignment of Claims and the Seller shall enter into such
agreement under following conditions:
-

-

-

subject matter of the agreement will be the assignment of claims of the Buyer
towards the Customer for payment of purchase price for products
incorporating the Goods and/or Services supplied by Seller;
the assignment shall be made for remuneration in the amount corresponding
to amount due by the Customer to the Buyer as the purchase price for the
same Goods and/or Services;
the Buyer is entitled to request the Seller to enter into the Agreement on
Assignment of Claims for the first time on the day of maturity of respective
invoice issued by the Buyer and delivered to the Customer, however no later
than within one year following maturity of such invoice. For avoidance of
doubts, the Buyer shall deliver a written request to the Seller no later than
on the last day of the above mentioned period.
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-

-

(e)

the Seller shall enter into the agreement within 15 days following delivery of
written notice of the Buyer under previous section.
in case the Seller does not enter into the Agreement on Assignment of Claims
within the stated period, the Buyer has a right to payment of a contractual
penalty corresponding to remuneration for the assignment.
the parties have agreed that the Seller may unilaterally set off its claim for
payment of the contractual penalty or of the remuneration for assignment
with the claim of the Seller for payment of the purchase price for provided
Goods and/or Services.

If the Customer directed, recommended, requested, suggested or otherwise
indicated that Seller be the source from whom Buyer is to obtain the Goods
and/or the Services: (i) Buyer will pay Seller for the Goods and/or Services only
after and to the extent of, and in proportion to, Buyer’s actual receipt of payment
from the Customer for those goods into which the Goods and/or the Services are
incorporated; (ii) any lengthening of the Customer’s payment terms to Buyer for
those goods into which the Goods and/or Services are incorporated will
automatically lengthen the payment terms as between Buyer and Seller by the
same amount of time, the Buyer shall notify the Seller of any lengthening of the
Customer’s payment terms without undue delay; (iii) Seller accepts from Buyer
any debit or setoff against payables that Customer assesses against Buyer related
to the Goods at any time, even if such setoff or debit occurs before the final
determination of whether the amounts incurred by the Customer and assessed
against the Buyer is attributable, in whole or in part, to the Goods; (iv) Seller
agrees to be bound by the terms and conditions of purchase of the Customer and,
to the extent consistent with these terms, will owe Buyer the same duties and
obligations that Buyer owes to the Customer, provided that the Seller was notified
thereof; (v) Seller accepts from Buyer any warranty liability for any issues
related to the Goods originating from the Customer; and (vi) within three (3)
business days of any change in price, specifications or other terms negotiated or
proposed between Seller and the Customer, Seller shall notify Buyer in writing
and immediately adjust its invoices to reflect any price adjustment, provided that
no change will be binding on Buyer without Buyer’s specific written consent. In
all other regards Seller must comply with the Terms.”

3.

PARAGRAPH 5 – DELIVERY AND PRODUCTION VOLUMES

3.1.

Subparagraph 5 (b) shall be removed (numbering of subsequent clauses shall be
modified accordingly).

4.

PARAGRAPH 8 – CUSTOMS DRAWBACK DOCUMENTS AND EXPORT
CONTROLS

4.1.

Subparagraph 8 (c) shall be removed and replaced by the following wording:
“(c) To the extent that any Goods covered by this Order are to be imported into the
United States of America, Seller shall, upon Buyer’s request, comply with all
applicable recommendations or requirements of the United States Bureau of
Customs and Border Protection’s Customs-Trade Partnership Against Terrorism
initiative or any successor or replacement initiative or program. To the extent
that any Goods covered by this Order are to be imported into Canada, Seller
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shall, upon Buyer’s request, participate in the Canada Border Services Agency’s
Partners in Protection program or any successor or replacement initiative or
program. To the extent that any Goods covered by this Order are to be imported
to Slovakia, Seller shall comply with all applicable laws and recommendations of
the Customs Directorate of the Slovak Republic. Upon request, Seller shall certify
in writing its compliance with the foregoing. Seller shall indemnify and hold
Buyer harmless from and against all liabilities, demands, claims, losses, costs,
damages and expenses of any nature or kind (including actual attorney, legal and
other professional fees) arising from or relating to Seller’s non-compliance with
the foregoing.”
5.

PARAGRAPH 11 – SET-OFF, RECOUPMENT

5.1.

Paragraph 11 shall be removed and replaced by the following wording:
“In addition to any right of set-off or recoupment provided by law, all amounts due to
Seller shall be considered net of indebtedness or obligations of Seller to Buyer and its
subsidiaries and affiliates, and Buyer may set-off against or recoup from any amounts
due or to become due from Seller to Buyer however and whenever arising by sending a
written notice to the Seller.”

6.

PARAGRAPH 14 – WARRANTIES REGARDING THE GOODS AND THE
SERVICES

6.1.

Subparagraph 14 (b) shall be removed and replaced by the following wording:
“(b) The Seller’s Warranties are available to, and for the benefit of, Buyer, its
subsidiaries and affiliates, their respective successors and assigns, the Customer
and users of products containing the Goods or the Services. The warranty period
is 2 (two) years, except that if Buyer is obligated to provide a longer warranty
period to the Customer pursuant to the Customer Terms, such longer period shall
apply. The Seller’s Warranties shall be in addition to all other warranties
available under applicable law.”

6.2.

Subparagraph 14 (d) shall be removed and replaced by the following wording:
“(d) Seller acknowledges that Buyer may defend any claim brought by the Customer
that the Goods or Services are in breach of the Seller Warranties or are
otherwise defective and do not meet the contractual requirements of this Order.
Seller agrees that Buyer’s action to defend such claims is in the interest of both
Buyer and Seller and is done to mitigate damages. Seller acknowledges that
Buyer’s defense of such claims in any way limits Buyer’s right to seek indemnity
from Seller or assert a claim against Seller that Seller has breached the Seller’s
Warranties or otherwise failed to meet the legal and contractual requirements of
this Order.”

7.

PARAGRAPH 16 – INSPECTION AND QUALLITY CONTROL

7.1.

Subparagraph 16 (a) shall be removed and replaced by the following wording:
“(a) Buyer has the right to inspect any and all of the Goods, both prior to and after
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making payment therefor. Seller acknowledges and agrees that Buyer may choose
not to perform incoming inspections with respect to the Goods, without prejudice
to any rights or remedies available to Buyer hereunder or at law. For avoidance
of doubts, Section 427 of the Slovak Commercial Code shall not apply in this
case.”
8.

PARAGRAPH 18 – INTELLECTUAL PROPERTY

8.1.

Subparagraphs 18 (a) and (b) shall be removed and replaced by the following wording:
“(a) Seller shall indemnify and hold Buyer, its subsidiaries and affiliates, their
respective successors and assigns, the Customer and users of products containing
the Goods or the Services, harmless from and against all liabilities, demands,
claims, losses, costs, damages and expenses of any nature or kind (including
court costs and actual attorney, legal and other professional fees) arising from or
as a result of the infringement or alleged infringement of any patent, trademark,
copyright, industrial design or process of manufacture for or on account of the
manufacture, sale or use of the Goods or the Services, or of the products
containing the Goods or the Services, even if any such infringement or alleged
infringement arises out of compliance with Buyer’s specifications. Buyer shall
notify Seller of any suit filed against Buyer, its subsidiaries and affiliates, their
respective successors and assigns, the Customer or users of products containing
the Goods or the Services, on account of any such infringement or alleged
infringement and, at Seller’s request, shall give Seller control of the defense of
such suit, insofar as Buyer has the authority to do so, and reasonable information
and assistance in connection therewith, all at Seller’s expense. Buyer and other
indemnified parties shall have the right to be represented by their own counsel
and actively participate in any such suit, and the reasonable costs of such
representation shall be paid by Seller on demand.
(b)

Seller hereby grants to Buyer and Buyer hereby accepts, a non-exclusive,
irrevocable, worldwide license, including the right to sublicense to others in
connection with providing the Goods or the Services to Buyer or the Customer,
under: (i) patents, industrial designs, technical information, know-how, processes
of manufacture and other intellectual property, owned or controlled by Seller or
its affiliates, and relating to the Goods or the Services, to make, have made,
repair, reconstruct, rebuild, relocate, use, sell and import the Goods and the
Services, and (ii) any works of authorship fixed in any tangible medium of
expression (including drawings, prints, manuals and specifications) produced or
furnished by Seller in the course of Seller’s activity under this Order, to
reproduce, distribute and display such works and to prepare derivative works
based thereon, subject to the other provisions of this Order (all items in clauses
(i) and (ii) above, collectively, “Seller’s Intellectual Property”, and such license
in respect thereof, the “License”). Seller acknowledges and understands that the
License shall be effective from the first date of delivery of the Goods or the
Services under this Order and extend for so long as Buyer has contractual
obligations to the Customer.
Seller hereby grants to the Buyer a right to sublicense the License to any its
subsidiaries, affiliates, and their respective successors and assigns.”
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9.

PARAGRAPH 21 – COMPLIANCE WITH LAWS

9.1.

Subparagraph 21 (a) shall be removed and replaced by the following wording:
“(a) Seller’s performance of its obligations under this Order shall be in compliance
with all EU, state and local laws, ordinances, rules, codes, standards and
regulations that are applicable to this Order, including the requirement for
obtaining any export license or agreement, if applicable (collectively, “Laws”).
Seller shall furnish Buyer with certificates of compliance, where required under
such applicable Laws or when requested by Buyer. Each invoice rendered to
Buyer under this Order shall constitute written assurance by Seller that Seller has
fully complied with all applicable Laws.”

10.

PARAGRAPH 25 – TERMINATION FOR CONVENIENCE UPON NOTICE

10.1. Subparagraphs 25 (a) and (b) shall be removed and replaced by the following wording:

“(a) In addition to any other rights of Buyer to terminate this Order, Buyer may, in its
sole discretion at any time, upon written notice to Seller, terminate this Order (in
Slovak vypovedať) with the termination term of 5 days commencing on the day
following the day of delivery of written notice to the Seller, for convenience or
any other reason, in whole or in part notwithstanding the existence of any
excusable delay or other events or circumstances affecting Seller. Buyer’s notice
to Seller may be given by facsimile, e-mail or other form of electronic
transmission, and shall state the extent and effective date of termination. Seller
may not terminate this Order for convenience or any other reason, except as
otherwise expressly provided in this Order.
(b)

11.

Upon receipt of notice of termination (in Slovak výpoveď) from Buyer, Seller
shall, to the extent directed by Buyer or its representatives: (i) stop work under
this Order and any other orders related to work terminated by such notice; and
(ii) protect all property in Seller’s possession or control in which Buyer has or
may acquire an interest, including the Buyer’s Property. Seller shall promptly
submit to Buyer any claims relating to such termination and in any event within
twenty one (21) days (unless Buyer agrees otherwise) from the effective date of
such termination. Seller hereby grants Buyer the right to audit and inspect its
books, records and other documents relating to any termination claims.”

PARAGRAPH 26 – TERMINATION UPON SELLER'S DEFAULT OR
CHANGE OF CONTROL

11.1. Subparagraphs 26 (a) and (b) shall be removed and replaced by the following wording:

“(a) Buyer may terminate this Order (in Slovak odstúpiť) with effect as to the day of
delivery of written notice to the Seller, in whole or in part, for default occasioned
by Seller’s: (i) breach of any terms of this Order; (ii) failure to perform in
accordance with the requirements of this Order; or (iii) failure to make progress
so as to endanger timely and proper delivery of the Goods or completion of the
Services and, in each such case, Seller does not correct such breach or failure
within ten (10) days (or such shorter period of time as Buyer may determine, if
commercially reasonable under the circumstances) after receipt of written notice
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from Buyer specifying such breach or failure. Seller shall be liable for all costs,
damages and expenses caused by or resulting from its default under this Order.
(b)

12.

Buyer may terminate this Order (in Slovak odstúpiť) with effect as to the day of
delivery of written notice to the Seller, in whole or in part, in the event of a
change of control of Seller. For the purposes of this Order, a “change of
control” includes: (i) any sale, lease or exchange of a substantial portion of
Seller’s assets used in connection with Seller’s performance of its obligations
under this Order; (ii) any sale or exchange of a sufficient number of shares of
Seller, or of any affiliate that controls Seller, to effect a change in management of
Seller; or (iii) the execution of a voting or other agreement of control in respect
of Seller, or of any affiliate that controls Seller. Seller shall notify Buyer in
writing within ten (10) days of any change of control of Seller, and Buyer may
terminate this Order by giving written notice to Seller at any time up to sixty (60)
days after Buyer’s receipt of Seller’s notice of change of control.”

PARAGRAPH 27 – TERMINATION UPON INSOLVENCY, BANKRUPTCY,
LIQUIDATION

12.1. Subparagraph 27 (a) shall be removed and replaced by the following wording:

“(a) Either party may terminate this Order (in Slovak vypovedať) with the termination
term of one day commencing on the day following the day of delivery of written
notice to the Seller, without liability to the other party: (i) in the event of the
insolvency, bankruptcy, reorganization, arrangement, receivership or liquidation
by or against the other party; (ii) in the event that the other party makes an
assignment for the benefit of its creditors or ceases to carry on business in the
ordinary course; or (iii) if a receiver is appointed in respect of the other party or
all or part of its property (collectively, an “Insolvency Event”). In the event of
such termination, the other party shall be liable for all costs, damages and
expenses suffered by the party that terminates this Order. Any such termination
shall not affect the entitlement of Buyer with respect to the Buyer’s Property,
including pursuant to subparagraph 17(b).”
13.

PARAGRAPH 34 – RIGHT OF BUYER TO PERFORM

13.1. Paragraph 34 shall be removed and replaced by the following wording:

“If Seller fails to perform any of its obligations under this Order, Buyer and its agents
may, without limiting or affecting its other rights and remedies available hereunder or
at law, but shall not be obligated to, perform such obligations without waiving or
releasing Seller from such obligations. All costs, damages and expenses incurred
directly or indirectly by Buyer in connection with the foregoing, including actual
attorney, legal and other professional fees and Buyer’s administrative time, labor and
materials, shall be paid by Seller to Buyer on demand or, at Buyer’s sole option, may be
set off against and deducted from any amounts then owing by Buyer to Seller.”
14.

PARAGRAPH 35 – REMEDIES

14.1. Subparagraph 35 (c) shall be removed and replaced by the following wording:
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“(c ) Under no circumstances will BUYER BE LIABLE TO SELLER FOR ANY
INDIRECT, SPECIAL OR CONSEQUENTIAL DAMAGES (INCLUDING LOSS
OF REVENUE OR PROFITS), unabsorbed overhead, extra labor charges,
unamortized equipment or tooling costs, interest on claims, product development
and engineering costs, facilities and equipment rearrangement costs or rental,
unamortized depreciation cost or general and administrative burden charges. In
any suit against Buyer, Seller’s sole remedy are the recoverable costs identified
in 25(c)(i) – (ii).”
14.2. Subparagraph 35 (d) shall be removed.
15.

PARAGRAPH 38 – TORT OBLIGATIONS

15.1. Paragraph 38 shall be removed (numbering of subsequent paragraphs shall be modified

accordingly).
16.

PARAGRAPH 41 (NOW PARAGRAPGH 40) – NOTICES

16.1. Subparagraph 41 (b) (now subparagraph 40 (b)) shall be removed.
17.

PARAGRAPH 43 (NOW PARAGRAPGH 42) – GOVERNING LAW AND
JURISDICTION

17.1. Subparagraph 43 (a) (now subparagraph 42 (a)) shall be removed and replaced by the

following wording.
“(a) If the location of Buyer from which this Order issued is in the United States of
America, this Order shall be interpreted and enforced in accordance with the
local, domestic laws of the State of Michigan and of the United States of America,
exclusive of the choice of law rules thereof. If the location of Buyer from which
this Order issued is in Canada, this Order shall be interpreted and enforced in
accordance with the local, domestic laws of the Province of Ontario and of
Canada, exclusive of the choice of law rules thereof. If the location of Buyer
from which this Order is issued is in Slovakia, this Order shall be interpreted and
enforced in accordance with Slovak law, mainly in accordance with Slovak
Commercial Code. Except as otherwise expressly stated in this Order, if the
location of Buyer from which this Order issued is other than as set forth above,
this Order shall be interpreted and enforced in accordance with the local,
domestic laws of the State of Michigan and of the United States of America,
exclusive of the choice of law rules thereof. For greater certainty, the United
Nations Convention on Contracts for the International Sale of Goods shall not
apply to this Order.”
17.2. Subparagraph 43 (b) (now subparagraph 42(b)) shall be removed.
18.

FINAL PROVISIONS

18.1. Provisions of the MTCs not affected by this Addendum shall remain unchanged.
18.2. This Addendum shall become effective on May 30, 2019.
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18.3. This Addendum shall be binding only with respect to contracts which are entered into

between the Buyer and the Seller under Slovak law.
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